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The Civil Code of Ukraine (hereinafter - the CC of Ukraine) in the book 4 “Intellectual
Property Law” (Articles 418 - 470) regulates relations arising in the field of creation of
cultural and scientific values and use of such intellectual property. In particular, copyright
and related rights are regulated by the following chapters 35-37 of the Civil Code of Ukraine.

According to scholars, one of the advantages of this document is the placement of the
above-mentioned book of the Civil Code of Ukraine immediately after the third, which
determines the legal side of the rights of property and other related rights. Thus, “the
legislator equated the right of intellectual property to the right of ownership of things.” This
further strengthens the material role of information, as well as a kind of intellectual product
that contains it, in the existence of a digital society.

In contrast to the analyzed Ukrainian law in the field of copyright and related rights, in
which, we recall, all relations in the field of copyright and related rights are regulated by 53
articles, the Law of the Republic of Poland “About Copyright and Related Rights” from
01.04.2004 consists of 15 sections. However, despite such a detailed layout in comparison
with the Ukrainian legislation in this field, which contains only six general sections, it is
difficult to say that Polish law is easy to use.

For example, there is no separate article that would define all the terms (analog is the
Article 1 of Ukrainian law), and therefore, these definitions have to be searched for within the
law, such as “published work” and “distributed work” - in Art. 5, “introduction to
circulation” - in Art. 51, “co-authors of an audiovisual work” - in Art. 69 and so on. But even
this list is too small in comparison with the definitions given in the Law of Ukraine “On
Copyright and Related Rights” from 23.12.1993, so when resolving some controversial issues
or, if necessary, clarifying how to comply with certain clauses of Polish law and what exactly
falls under these clauses, every time it should be taken into consideration other regulations of
the Republic of Poland.

The own position on the problems of legal regulation of copyright and related rights is
formed, as well the ways for further development of civil and law relations about copyright
protection in Ukraine are determined.

The Law of the Republic of Poland “About Copyright and Related Rights” presupposes
that, in addition to the exclusive right to use the publication as a whole, the producer or
publisher has the right to a title. Such clauses of Polish law seem useful for improving the
legislation of Ukraine and the development of copyright law theory. Disadvantages in the
legal regulation of official works were also revealed.

Key words: civil and law regulation, copyright, related rights, copyright protection.

Crarrs Hagiinoa go pegakui 16.09.2020 p.

V/]IK 341.321-053.2

I'.€. TuxomupoBa
K.O. PomaHoBa

MIKHAPOJHO-TIPABOBUI 3AXUCT JITEM
I YAC 35POMHNUX KOH®JIIKTIB

Cmammio npucesaueno npobnemam 6mscHeHHs Oimell 00 Yuacmi y 30pOUuHUX
KOH@IKmax ma numauHam ix 3axucmy. Buseneno npobnemu, 3 akumu cmuxaromocs 0imu nio
yac yuacmi'y 60EHHUX OIsX.
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Jlocniosiceno npobaemue NUMAaHHA w000 GIKY OUMUHU, 00 HACMAHHSA 5IKO2O GIH MOJCe
opamu yuacme y 30pounux Kou@rikmax. Posensamymo nopyuwienns no 6iomouleHHIO 00
HENnoBHONIMHIX ni0 uac 30pouunux KoHgrikmie. Oxapakmepuzo8ano NPUKIAoU i3 cy008oi
NPAKMUKU U000 O00CIIONCYBAHOT memu. 3anponoHO8AHO HANPAMU BUPIUEHHS DO3STISIHYIMUX
npoonem.

Knrwowuosi cnosa: oumuna, excnayamayis, 3axucm Oimet, 30pOuUHUll KOHGIIKmM,
HEenoGHONIMHI, cy008a NpaKkmuxa.
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IMocranoBka mpoOmemu. J[litm Ta poauHa 3aBkaud OyaM OJHIEI0 3 HAHOUTBIIX
IIHHOCTEN y CycUThCTBL | BCE K Taku TUTHUHA — OCOOJIMBO IIIHHA COIATBHO-AeMorpadHa
rpyna, fka, SK HIXTO HIMH, MmoTpedye TypOOTH CYCHUIbCTBA 1 JEp’KaBU uepe3 CBii
HecopMOBaHUN (PBUYHMI Ta HTEIEKTyaJlbHUH PO3BHUTOK. J[UTHHA — 1€ HE TUIBKU JIIOJINHA,
sIKa TIOTpedye 3axucTy, J000BI 1 TypOOTH, ajie, B TOW e Yac, € BAXJIMBHM Cy0’€KTOM TIPaB.
[MuTaHHs MpaB IUTUHH € KIIOYOBOIO KATEropiclo, sika BHU3HAYAE MOJOKEHHS AITed Y BChOMY
cBirl. Ha »anp, ocTaHHIM YacoM JOCIIKyBaHa TeMa CTa€ BCE OUIbII aKTyaJlbHOIO. SICKpaBUM
MIITBEP/UKECHHSIM TOMY CTa€ 030poe€HM KOHQNIIKT B YKpaiHi, III0 TPHBA€E B)Ke OUIBIIE 5 POKIB,
MmoMTuYHi 1 BilickkoBl mopaii B YeweHcwkii PecmyOmii, aBToHOMHOMY Kpai KocoBo,
Adranictani, Tamkukuctani, [liBnennait OceTi, SKI MOKa3ylOTh OCOOJMBY HE3aXHIICHICTH
nireii. B pe3ynbTaTi, Mpu NHUX KaxIMBUX 30pOHUX KOH(IIKTax OCHOBHI BTPAaTH MPHUITAIAI0Th
Ha YacTKy IIUBUIPHOTO HACEJICHHSI, BKIIOYAIOYH JIITEH SIK HAaOUTBII Bpa3IUuBY HOTO YaCTUHY.

VY 3B’A3Ky 3 IIUM 3aXWCT MPaB JAUTHHU € OJHUM 13 HAaWBAXUIMBIIMX 3aBJaHb, ajKe
CTaBJICHHS JI0 JiTE€H, IoBara iX JIFOJCHKOI TITHOCTI Jy)K€ TOYHO BIMOOpakaroTh PIBEHB
TYMaHHOCTI ¥ IIUBUT30BAHOCTI JIep>KaBH.

AHan3 OCTaHHIX JOCIIPKEHb 1 MyOmiKamid. Y CBOIX HAayKOBHUX MpAIsX JOCTIHKEHHIO
npobJaeMu 3axXuUcTy AiTed NpUAULUM yBary Taki BueHi, sk A. I. JImutpies, B. 1. Jlpsuenko, 1.
L. JIykamyk, O. 1. Tiynos, M. B. Llfopyna Ta iHmi.

Merta pocnimkeHHs. MeTOl CTaTTi € MOCIIIKEHHS Ta aHaJI3 MDKHAPOIHO-TIPABOBOTO
3aXUCTy JiTed Mmin yac 30poifHUX KOH(IIKTIB.

Bukiag ocHoBHOTO Marepiaxy. Ha MbkHapoIHO-TIpaBOBOMY PiBHI MUTaHHS OCOOJIIMBOTO
3aXMCTy HaWOUIbII BPa3MMBOi YaCTUHHM HACEJNCHHS IUIAaHETH — JITeH, CTaJd BUHUKATU B
3B’s3ky 3 Ilepiioro CBITOBOIO BIfHOIO 1 MOJAIBIIMM 3POCTaHHSM YHCIAa MDKHApOAHUX
30poiinux koHGuTkTB. Hapasi Outein Hok B 30 kpainax monax 250 tuc. airei y Bii g0 18
POKIB TINIAIOTHCA >KOPCTOKIA €KCIUTyaTallil B SKOCTI coyigaTiB. JleskuM 3 HUX BChOTO CiM-
BiCIM pPOKIB, MPUYOMY cCepell HUX € 1 XJIOMYMKU 1 JiBYaTKa. 3a OCTAHHE JIECATHIITTS B
pe3yabTaTi 30pOoHHUX KOHQWIIKTIB 1 TPOMAISIHCHKUX BOEH 3arMHYAW 2 MJIH. JITeH, 1me 6 MIIH.
OTpUMAJI CEpHO3HI MOpaHEHHs a00 cTalu HBalimamMu. barato HIMX, KOro BiifHA 3poOwIa
CHUpOTaMu abo po3iTyduiia 3 GaTbKaMM, MEPEKUIHN THKKI eMOIIiiiHI MOTPSACIHHS B 60poTHOi 32
BwkuBanHs (Uepuera, 2010, ¢.247).

MpbKHapOIH1 CTaHJAPTH B YaCTHHI JOTPUMAHHS MpaB JUTHHU HAWOUTBI MOTIMOIEHO 1
SKICHO (POPMYBAJIUCS MPOTATOM OCTAHHIX JECATHIITH 1 3aKPITHIIMCSA B JEKUIBKOX Ba)KITMBHX
JTOKyMeHTax. Pamime, Konmw Aireil Ime HE BUIAULUIA B OCOOJMBY KaTEropiro, iX 3aXuCT
IPOXOJMB B paMKax 3axXvMCTy BChOTO LHMBUILHOTO HACENEHHS, 3aCHOBAHOTO HA MPHHIMUII
rymMaHHocTl. JlaHWW NpUHOMI 3HAHIIOB CBOE BiTOOpaXXEHHS B TNEPUIMX KOHBEHIISX 3
MDKHApOJHOTO TymaHirapHoro mpaBa (2-a [aa3zpka kxoHBeHmiss 1899 poky i1 6-a ['aa3pka
koHBeHI 1907 r.), sKki Haganu HoMy caMOCTiiiHE IOpUIMYHE 3HAYCHHS. Y mpeamOynu IuX
KOHBEHII Oylno BKIIOYEHO «3acTepexeHHs MapTeHcay, sKe CBIIYHMIIO, IO y BUMAAKaX, HE
nepeadavyeHuX MDKHAPOJAHWUMHU YroJaMH, ITUBUIbHE HACEJICHHS 1 BOIOIOYI 3aJIUIIAKOTHCS T
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3aXMCTOM 1 /€10 TIOYaTKiB MDKHAPOJHOTO IpaBa, IO BUIUIMBAIOTH «3 BCTAaHOBJIEHUX MDK
IUBUIBOBAHUMH HApOJaMH 3BUYAIB, 13 3aKOHIB JIFOJSTHOCTI Ta BUMOT CYCHUTBHOT CBITOMOCTD
(JIyxamyk, 2005).

OpHak 3 OISy Ha BETMYE3HY KUIBKICTH BTPAT Cepell HMBUIHHOTO HACEIEHHS i 4ac
JIBOX CBITOBHX BOEH (0cO01MBO B Tiepioa Jpyroi cBITOBOi BiliHM) CTaI0 OYEBUIHUM, IIIO JIUIIE
NPUHIUITY TYMaHHOCTI 1 JESKUX TapaHTii ax HIIK HEeJOCTaTHbo. Y 3B’A3Ky 3 UM Oyio
MIOCTABJICHO TMUTAHHSI PO HEOOXITHICTh PO3POOKH CHEIiaTbHOTO MDKHAPOIHOTO JOKyMEHTA,
M0 3aXWIA€ IMBUIbHE HAceleHHS min 4vac BiHU. Tak, B 1949 p. na JurmomaTudHiiA
koH(pepenuii B JKenei Oynu mnpuiiHaTi 4oTupu JKeHEBChbKI KOHBEHL MPO 3aXUCT KEpTB
BiiiHH. [V JKeneBchka KOHBEHIISI PO 3aXUCT MUBUILHOTO HACENICHHS Mi Yac BIAHM HaJgaBalia
JUTSM TIPABOBUH 3aXHCT B IEPioJ] MDKHApoIHUX 30porHUX KoH(uIkTB. Ha /lumioMmaTtuyniii
koHpepentii 1949 p. Brnepiue npaBoBe 3aKpiIICHHS OTPUMAIN TAKOX HOPMH MDKHApPOIHOTO
TYMaHITapHOTO IpaBa, L0 CTOCYIOTHCS 30pOMHUX KOH(IIKTIB HEMDKHAPOIHOIO XapakTepy
(BOHU 3akpiluIeHi B CTATTi 3, KA € CIUTbHOIO TS BCIX YOTUPHOX KeHEBCHKUX KOHBEHITIH). L1
HOPMH TOLMPIOIOThCA 1 Ha Jired sK Ha oci0, «iIki Oe3mocepeHbO HE Oepyrh ydacTi y
BificbkoBuX niix» (KomocoB u KpuBumkoa, coct., 1997). Kpim 1woro, IV JKeneBcbka
KonBeniis mependayae i criemiaibHi MOJOKEHHS IOJI0 HACHTIIKIB OOMOBMX MiA JJIs JITEH.
Tak, BimmoBimHO 1m0 crarti 14 KouBenmii airm mo 15 pokiB 1 Martepi airedt 10 7 pOKIB
MAMaaalTh M KaTeropi ITUBUIBHOTO HACEICHHS, IS SKUX MOXKYTh CTBOPIOBATHCS
CHeliaJIbHI caHiTapHi a00 Oe3neyHi 30HU. AHAJIOTYHUM YHMHOM JITH 1 MOPOJULTI BXOIAThH B
KaTeropito MUBUIBHUX 0CIO, sIKi MOBUHHI OyTH eBaKyiioBaHi 3 00JI0KEeHUX a0 3 THUX 30H, IO
3HAXOMAThCSL B oToueHHI (cT. 17). 3rimHo 31 crarrero 23 KoHBeHIli Mae BHUPIIIyBaTHCS
BUIBHUHM MPOIYCK MOCUJIOK, IPU3HAYCHUX A e 10 15 pokiB 1 mopoauis (CTapoBOHUTOB,
1999, ¢.20). LIi, Ta meski HII MOJOXEHHS JO3BOJSIOTH 3pOOMTH BHCHOBOK Ipo Te, 1o [V
XeneBcbka KOHBEHIT PO 3aXMCT MHUBUIBHOTO HACEJICHHS BIIEPIIE FOPUIMYHO 3aKpiTiia
MPUHIHUI 3aXUCTy JITel SK YaCTHHU LHUBUIBHOTO HACEJNEHHS Mil 4ac 30pOHHMX KOH(UIIKTIB
MbKHapogHoro xapakrepy. A IIpoTokonu, siki mpuiiManucs Ha Aomatok a0 KonBeHiri, B
3HAYHIA MIpl PO3BUHY/IU 1 JOMOBHMJIM 1i TIOJIOXKEHHS, SIKI CTOCYIOThCS 3axucTy aired. Kpim
BMILE3a3HAUYEHUX JOKYMEHTIB, BaXXIIMBE Miclle Takoxk 3aiimae Jlexmaparlis mpo 3axucT Airei
Ta J)KIHOK B HaJ3BMYAHNX O00CTaBHHAX 1 B mepio 30poitHuX KoHQuIKTB 1974 p, ska MiCTUTB
B cO0l IMOJIOXKEHHS TIPO HaJaHHsI 3aXHUCTY JKIHKaM 1 JIITSIM B YMOBax 30pOoiHUX KOH(IIKTIB, a B
AKOCTI OJHIE] 3 MNPOBIIHMX LUICH Jexnapanii BHCTymae 3a00poHA TaKUX 3aXOMiB, SK
nepeciinyBaHHs, TOPTYPH, KapaJibHi 3aX0H, MPUHU3IINBI 3BEPHEHHSI 1 HACUIILCTBO. BaxkmuBy
ponb Takox 3irpaB [IpoTokon mpo 3a60poHy a00 0OMEKeHHs 3aCTOCYBAHHSI MiH, MiH -IIaCTOK
ta HOmMX npuctpoid (1980 p.), HOpMHU SKOrO 3a00POHSIOTH 3a OyIab-SKUX OOCTaBUH
BUKOPHCTOBYBATH MIHM-IIACTKH, SIKI MOXYTh aCOIIIFOBATUCA Y AITEH 3 pallkaMyd Yd HIMMH
npeaMeTamu, IpoaykraMu. Hapmami, Bes mojanbina HOpMOTBOpYa poOOTa IOAO 3aXUCTY MPaB
aireit mpusena B 1989 poi no npuiiasatts KonBeH1i npo npaBa AMTHHH.

B sxocTi sickpaBoro mpukiany, sikdii 1o0pe UttocTpye npoOiaeMy BTSITHEHHS ATl 10
yJacTi y BOEHHUX KOH(QUTIKTaX, € Aii 601oBUKIB He3akoHHOro yrpynoBaHHs Il na teputopii
Cupii, sKi HE3aKOHHO BTATYIOTH JiTed 10 ydacTi B 30pOWHOMY KOHQMIKKTI, TPU I[OMY
KOPHUCTYIOUMCh JUTSYOK0 HAMBHICTIO 1 MOBIPJAUBICTIO, OOMIAIOTH M HATOMICTh YCHIX 1
OaraTcTBa, a TaKOX HAaB S3YyIOTh CBOI €KCTPIMICTCbKI TEPOPHCTUYHI MEPEKOHAHHS, B TOMY
YUCII 1 TICEBJAOPENIiiHI IHHOCTI, MPU [BOMY HaMarar4uch cHOpMyBaTH y IITEH 3 caMOro
PaHHBOTO BIKY YSABJICHHS TPO MPABHJIBHICTH i, SIKI BUMHSIOTHCS WICHAMH ICIIaMICTCHKOTO
O6anadopmyBaHHs. Pe3ynbTaroM Takoro BUXOBAaHHS CTa€ MOBHA BIICYTHICTb MOpPaJbHHX
IIHHOCTEH 1 OPIEHTHPIB LHX JITeH, iX 0cOOMCTICHA nedopmarlis, pO3BUTOK KOPCTOKOCTI Ta
HIMX HETaTMBHHX, aMOpallbHUX sikocTeil. [IpakTuuHo 3 HapoKeHHs iM MPUIICTLIIOIOTHCS
inei paauKambHOTO iciaMy, B TOW Yac sIK CIIPaBKHI il€aid 1 IIHHOCTI, BIACTHBI TYMaHHOTO 1
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[IUBUTBOBAHOMY CBITY, TIPOCTO CTHPAIOTHCS 31 CBIIOMOCTI JiiTeid, BOHW HE 3HAIOTh, IO MOXE 1
MOBUHHO OYTH IO HILOMY, a iXHS MCHXIKa (OPMYETHCS TAaKMM YMHOM, IO Y AITEH MPaKTUYHO
HEMa€ IAHCIB TTOBEPHYTHCS 10 HOPMAIBHOTO JKUTTS, aJDKe BCe, 10 BOHU OadaTh — Ii¢ BiliHA,
BOMBCTBA, CMEPTb.

AJle HaABITb TUM 3 OIT€H, SIKI BUSBIISIOTHCS IICHXOJIOTMHO CTIAKMMHM 1 HE HIITAIOTHCS
BepOyBaHHIO, HE BIAEThCS YHUKHYTH BIHH 1ii HACHIKB. Y pa3i BIIMOBHU BiT JOOPOBUILHOTO
NpUEIHAHHS JITeH 3asKylOTh, IM 3arpOKyIOTh 1 4acTO BIPOBAKYIOTh 3arpO3H B JKUTTSL.
barato pireii Ha OKyMOBaHMX TEPUTOPIX MINNAIOTBCI HACUIBCTBY ab0 CaMOCTI{HO
BIUTYTYIOTBCS B 30poiiHiI aii B cmpoOi 3axuCTUTH cebe 1 CBOX Onu3bkuX. SckpaBUM
MPUKIAIOM TakuX Aid € Bimomi Bumaaku, konu OonoBuku I['TJI mpocto 3amapiBaroTh AiTeid
TOJIOJIOM, 3MYIIIYIOYM BMHPATH X B MyKax Ha ouax y ix pinaux (Fagge, 2016).

3Havymow mpodIeMor0, M0 BUHUKIA B PE3yNbTaTi 30pOHHOTO KOH(IKTY Ha TepUTOPIl
Cupii, TakoXX € 3arajbHe 3HUKEHHS PIBHA XHUTTA, NpoOieMH ODKEHIIB 1 MepeceseHIlB,
PO3POCTaHHS TYMaHITapHOI KPU3M JI0 MPAKTUYHO KaTacTpopMHUX MacmradiB. biteme 3
MmiteiioHiB aireit B Cupil BiquyBaroTh moTpeOy B rymanirapiii momomo3si (Child Protection
Working Group, 2013).

Tucsaul ciMelt 3 IITbMHM 3MYILIEHI 3aJIMINATH CBOi OYIMHKU, B IOIIyKaX MOPSTYHKY Bil
BiliHH, B HIIMX JEpKaBax. 3pO3yMUIO, BCE 1€ HE MPOXOAMTH OE3CIITHO, 1 BElE 10 BAXKKHUX
NICUXOJIOTIMHUX TpaBM, KOJIM JITH 0Oayarh, K pyHHYIOTh iXHI OyOUHKH 1, (PaKTU4HO,
BUTAHSIOTH iX 3 BJIACHOI KpaiHW. Pe3yapTaToM LBOTO CTAIOTh THCSYl KEPTB CEPEN AUTIUOTO
HacelleHHs KpaiHu. OJHUM 3 HaWBIIOMIIIMX TPariyHUX BUIMAJKIB cTajna cMepTh Anana Kypau
(King and Johnson, 2015) — TpupiuHOro XJI0m4MKa-CHPIAIs, kil moToHyB 02 BepecHs 2015
POKy 3a cripoOy BTEKTH Bil BIAHU 1 JiCTaTHCS 10 MUpHUX OeperiB. Ha mpeBenukuii xax, 1eu
BHUIIAJIOK JIaJICKO HE €IWHUMN, a JIUIE OJWH 3 Oe3Jyi, 10 3HOBY CBIMYUTH MPO HEOOX|THICTH
0COOJIMBOTO 3aXUCTY JITeH CHJIAMHU BCi€l CBITOBOT CIIUTBHOTH.

be3cymHBHO, y4acTh amedl B 30poHHHUX KOHQUIKTaX 1 BHUKOPHUCTAaHHSA iX B SIKOCTI
BIICHKOBOCITY)KOOBIIIB — I1€ OJWH 3 HAWOUIBII CepilO3HUX BUKIHKIB, IO KUJIAIOTh TiHb Ha
pillydicTh MDKHApOJHOTO CIIBTOBAapHCTBAa OOpOTHCS 3a TMpaBa JiTed 1 BUKOHYBAaTH
nooxeHHss KoHBeHIIii Tpo mpaBa AUTHHH.

JloBTUii Yac OCHOBHOIO MPOOIEMOIO 3aUIIABCS BIK AUTHHU, IO HACTAHHSI SKOTO BOHA
He Morna Opatu ydacTh y 30poHHMX JIisix. Tak, Ha CHOTOAHINHIA JEHb, JEP)KaBH, IO
3HAXOJSATHCS B CTaHI BIMHHU, 31 CBOTO OOKY JOKIAJar0Th BCIX MOXJIMBHUX 3aXOMIB YISl TOTO,
mo0 AiTH, sKi He AOcCSArau 15-plHOro BiKy, He Opajqu y4yacTh y BIMCBKOBHX JBIX B SIKOCTI
koMmOataHTB. lle mintBepmKyeThes 1. 2 cr. 77 JlomarkoBoro mpotokoiry I mo YKeHeBchkux
KOHBEHIIM 1949 poky, a Takox m. 3 cr. 38 KouBeHnuii mpo mpaBa gutuau 1989 poky.
@axynpraTuBHUN mpoTokon 2000 poky (nmani — IIporoxoin) 1o KonBeHii mpo mpaBa IUTHHU
010 y4acTi Aired y 30poMHMX KOHQIIKTAX, MIIBHINYE MIHIMAJbHUN BIK JOOPOBUILHOTO
MPHU30BY OCIO J0 HaIIOHAIBHUX 30POWHUX CHJI 1 BU3HAE 3a TUMH, XTO He Jocsar 18 pokis,
npaBo Ha ocoOmuBuii 3axuct (m.1 cr. 3) (dmurtpueB, Jpsuenko u [lropyma, 1999).
OO0oB’s3k0BHUI MPHU30B 0Ci0, ki He mocsmm 18 pokiB, 3a60poHsEThCs cT. 2 [IpoTokomy.
HepxaBu — ydacHuIll [IpoTokomy, siki TONMyCKalOTh JOOPOBUIBHUN IMPHU30B HEMOBHOJITHIX
oci0 1o 18 pokiB, MOBHHHI MPEJCTABUTH HAIIOHATBHI TAPAHTIl TOTO, IT0: 3aKIUK JTIHCHO Ma€e
TOOpPOBUTLHUM XapakTep; BIH MPOBOJMUTHCS 3a 3ro0l0 0aThKiB a0 3aKOHHHUX OMIKYHIB OCIO,
SIKI TIPU3UBAIOTBCS; 1[I OCOOM OTpUMalM MOBHY HQoOpMaIiilo Mpo 00O0B’S3KU BiiiCHKOBOI
CIy)kOM 1 MpEeACTaBWIM JIOCTOBIPHI JOKa3W CBOTO BIKy [0 MNPUHHATTS iX Ha BICHKOBY
CITyk0y.

Baarani, BapTo ckazatu, mo mpobiieMa BU3HAYEHHS BIKy, 3 SIKOTO AUTUHY TMOBHOI[IHHO
MOYKHa HA3BaTH JIOPOCIIOIO JIFOJMHOI0, € JJOCUTH CKIAJHOIO K B aCIeKTi MpaBoBoi cepu, Tak
1 B oOmacti ncuxosori 1 ¢iiosorii. Tak, ropuauyHa HayKa IMOB’SI3y€ HACTAHHS JIOPOCIOCTD
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JUTUHU 3 MPABOBUM CTaTyCOM OCOOM 1HOro Jie31aTHicTio. MbKHApOIHE TYMaHITapHe MMPaBo,
K OyJ0 3a3HAaueHO paHille, HaJae O0COOMMBUM 3axucT ImrsaM y Billl A0 15 poxkiB. KonBeHIis
npo mnpaBa AUTUHU 1989 poky B cT.l 3aKkpiiIroe HOPMY MpO T€, «I0 AUTHHOI € KOXKHA
JIO/ICBKA ICTOTa /IO JOCSTHEHHS 18-pMHOrO BIKy SIKIIO 32 3aKOHOM, 3aCTOCOBYBAaHHM JIO
naHoi ocoOu, BOHA HE JOCSATAaE TOBHOJITTSA paHime». ToOTO B HAsBHOCTI KOMIPOMIC MDK
CHUCTEeMaMHU MDKHApPOJHOTO 1 HaI[lOHATBHOTO IMpaBa MO0 BCTAHOBJIEHHS BIKY MOBHOJITTS.
Ilpn 1poMy KOHQNIIKTYIOUMM CTOPOHAaM CIIi yTpUMaTHCS Bin BepOyBaHHsS Hireid B CBOIi
30poifHI cHJIM, a B pa3i BepOyBaHHS 3 UKCIIa OCIO, SKi JOCATIN I’ ITHAAUATHPIMHOTO BIKYy, aje
SKAM Il HE BUIOBHUJIOCA BIiCIMHAALSATH POKIB, BilJaBaTH IepeBary ocodam CTapIioro BiKy.
Ll ymoBa BKpail BaKJIMBa, TOMY ILI0 BOHA HE JIO3BOJISIE JITSM JI0 BiCIMHAIISATH POKIB Opatn
y4acTh y BIACBKOBHX JIIX 1 TUM CAMHM 30UIBIIYETHCS CTYITIHB iX 3aXUCTY.

Pumcekuii  cratyr  MDKHApOJHOTO  KPUMIHQJIBHOTO Cyny KBaliikye — 3aKiHK,
BepOyBaHHsI a00 BUKOPHCTaHHS Amred y Billl 10 15 pokiB y BICHKOBUX JIIX SIK BIACHKOBUM
snounH (Pumckuit cratyr..., 2002). Y sgkocTi mpHKIaza MOXHa 3BEPHYTHCS 10 CIIPaBH
Ipoxypop npotu XKepmena Karanru i Marbe Hrymxono Illyn, ockiibku BiH po3IisgaBcst
MbpKHApOMHUM KpUMIHATBHUM CcynoM. OOBHHYBAa4€eHUM, TOpSI 3 IHIIMMH 3JI0YHHAMH,
IHKpUMIHYETBCS BUKOPUCTAHHS JiTel, iX BepOyBaHHS y Billi 10 15 pokiB A0 CKiIamy 30poitHUX
CHJI 11X BUKOPUCTaHHS JUIS aKTUBHOI y4acTi B OOHOBHUX AiX B mepion Mk cepnHeMm 2002
poky 1 TpaBHeM 2003 poxy mim udac 30poitHOro koH(IKTY Ha TepuTopii JlemoxpaTHyHOi
Pecniyoniku Konro, B Itypi (International Crimmal Court, 2014). XKepmen Kartanra i Martbe
[lyn BUKOpUCTOBYBaAJIM AiTeH A pBHUX IUIel. J[ITH BUKOPHCTOBYBAJIHCS SK OXOPOHIL, B
TOMY YHCI MEPCOHAIbHI OXOPOHIN, 1 JUIs TpsMoi ydacTi B OoioBux aisx. Jlireit-conmar
IMOBIPHO TPEHYBAJIHM B OCOOJIMBUX BOEHHUX Tabopax. [leskux 3 HUX HaBYaIM IMOBOKEHHIO 31
30po€r0 1 B KIHIII TPEHYBAIBHOTO KypCy M BHaBalM XOJOJHY 1 BOTHENAaIbHY 30pOI0.
ImMoBipHO, niTH-commaTH Opainu ydacTh B Hamadl Ha ceyno borop, BOMBaiM MUBUIBHUX OCIO,
3HUIIYBaNM 1 rpaOyBany IPUBATHY BJACHICTb, L0 HaJiekala 0cob0aM HapoAHOCTI Xema.
Takoxk, $IK CTBepIKye 3BUHYBAYCHHs, KOMOATaHTH 1 OOBHHYBau€Hi OCOOMCTO 3BEPTAJIH
UBUIBHUX OCI0, B TOMY 4YHCJI MaJOJITHIX IIBYaTOK B CEKCyaJlbHE paOCTBO, a TaKOX
BUKOPHUCTOBYBAIM X B SIKOCTI «JIPYKMH» KOMOaTaHTB mpoTu ix Boxi [lpu posmmsaai wiei
CIIpaBHU CYJIOM BCTAHOBJICHO, II0 (JAKTH HAaCUJIbCTBA € JIOBEACHUMH, IIPOTE JOCTATHIX JOKa3IB
BUHHOCTI OOBMHYBadyBaHMX B y4acTi JiTeli B SKOCTI KOMOATaHTIB B Marepiaiax CIpaBH
HeMae. Y 3B’A3Ky 3 IIUM B YacTHHI 3alydeHHs JAiTed B SIKOCTI COJAATIB BUHHUMH
oOBHHYBaueH1 He BH3HaHL Pa3oMm 3 LUM ciin 3a3HAYUTH BUCHOBKU CyAY, SIKI 3HAXOISATh
BioOpaskeHHs B CYIOBIi MPaKTHUIlL, MPO Te, IO 3a 3aJy4eHHS JITei B AKOCTI KOMOATaHTIB 1 3a
BUMHEHI HUMH JITHHS BIIMOBIIAIOTh 0COOM, BUHHI B IX 3aTy4€HHI, CAMUX K€ AITel, B CHIIY X
BIKy 1 ICUXIYHOTO PO3BHUTKY, CJII PO3IIHIOBATH, SIK 30POI0 CKOEHHS 3II0UYHHY.

Lli BUCHOBKM MIATBEPUKYE IIe OMUH MPUKIAN 3 cynoBoi mpakruku. CrnpaBa Jlybanra
(Intermational Criminal Court, 2012), mo po3misiganace MDKHApOJHUM KPHUMIHATBHUM
CylIOM, B paMKax SKOro Oynu po3INISHYTI 3BMHYBAaYeHHS, BUCYHYTI Ha ajapecy Tomaca
Jlybanra, B BUKOpPUCTaHHI AiTeii B 30poMHHX KOHQNIIKTax, CIIOHYKaHHS IITeil 0 ydacTi B
30pOHHMX CHJIaX 1 BHKOPUCTaHHS iX A BeaeHHS OovoBumx nmid. Cyn, Bu3Haroum Tomaca
Jlybanra BUHHHMM B MpeI’SBICHUX HOMY 3BUHYBAUEHHSX, BUXOAMUB 3 TOrO, IO, Oymydu
npesugeHToM [latpiotnunux Cun BuszBosnenns Konro i Corosy IlatpioriB Konro, Oymyun
BEPXOBHHUM TOJIOBHOKOMAHJYIOUMM, OOBHHYBAYECHHUH 1 HOTO MOAUIBHUKH, IIFOYM 3 MPSIMUM
YMHUCJIOM, HaIPaBJsUTA CBOI 3yCHJUIA Ha (OpPMYBaHHS apMii 3 Jrel, siKi He Jocsarin 15 pokis,
B mepiox 3 01 BEPECHS 2002 poky mo 13 ceprHs 2003 poky. 3aiiicHIOIOUN KOOpI[I/IHyIOqi hitil
no Habopy Aireil 1 mpuMyIIeHHs X 10 ydacTi B 30poiHuX cuiax, JIybaHra BimmaBaB HaKasu i
BU3HA4YaB Ti YW 1HON [, $Ki JATM TOBUHHI Oynu 3aiiicHIOBaTH. TakuM YHHOM,
BIIMOBITAJIBHICTD 3@ CKOEHI JIIThbMM 3JIOYMHM TOBMHHA OyTH MOKIajJeHa Ha Hboro. Jliru
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BU3HAaHI keptBamu i Jlybanra, Tak SK BOHHM, Oyaydd HETOBHOJITHIMH,
MIANIOPSAIKOBYBAJIMCSA WOTr0 Haka3aM, a BiH, BHKOPHUCTOBYIOUHM IX IOJIOKEHHS, (AKTUYHO
BUKOPHCTOBYBAB iX 3 METOIO 3/AIMCHEHHS BIACHKOBHX 3JI0YMHIB. PilCHHS Cymy MITTBEPHKEHO
amneNsIiifHOI0 TOCTaHOBOK, 1 TaKUM YMHOM MOXXHA MNPUNUTH [0 BHUCHOBKY MpO Te, IO
BIIMOBINANBHICTD 3a Jii, BANHEHI JIThMH, B CHUIy OCOOMUBOCTEH X PO3BUTKY, TOBUHHI HECTH
JFOIM, SIKIi KOHTPOJIOBaNM X i BimmaBanu Hakazu (TuynoB, 2015). ¥V skocTi BHCHOBKY
MOTPIOHO CKa3aTH MpO Te, MO0 3 OOKy KOHQNIKTYHOUMX CTOpIH MOBUHHI OYTH BXHTI BCl
HeOOXiIH1 3aX0 /IS 3a1100raHHs yq4acTi el y 30poiHUX KOHQUTIKTaX 13axXUCTy iX IpaB.

[IposiB Oyab-sikux 3 (GOpM HPUMYCY € JOCUTh YaCTUM IMPUKIAJAOM IOPYILEHHS IpaB
aireil B ymoBax 30poiiHux koHquiikTiB. Ha mincrasi nonosini ['enepansHoro cexperaps OOH
npo aireil i 30poiiHuii koHdmikr Ha PirinmiHax Pama besnexu, Gepydn m0 yBarm HOpMH
MDKHApOJHOTO TYMaHITapHOTO TIpaBa, BHSBWJIA IICTh BHUJIB TPYOUX TMOpPYIIEHb TI0
BIIHOIIICHHIO JI0 AiTeli B yMoBax 30poWHHMX KOHQNIIKTIB, a came: BOMBCTBO Ta HAHECEHHS
KQJIIITB, BUKOPUCTAHHS JTCH-CONIATIB, BUKPAJCHHS, CEKCyalbHE HACHJIBCTBO, BIIMOBA Yy
JOCTYITI 10 TyMaHITapHOI AOMOMOIW i Hamamud Ha mkoiau i jikapai (CoBer BesomacHocTn
OOH, 2008).

BucaoBku. OTxe, 3 orisiAy Ha BUKIAJACHE, MOKHA BU3HAUWTH Takl MpoOJIeMU AITeH B
nepio1 30poHHUX KOH(ITIKTIB :

— Oe3nocepeHs yyacTb Aireil B 30poiHMX KOH(uIIKTaX (iX BepOyBaHHS, BUKOPUCTaHHS
B SIKOCTI KOMOATaHTIB);

— CeKcyaJbHa eKCIUTyaTallisl AITed Iin 4Yac BiHHM (3rBAJNTYBaHHS Ta IHIN CEKCyaabHI
Hapyrd HaJ AITbMH, B TOMY YHCII 1 3 00Ky MUPOTBOPYOTO KOHTUHTEHTY);

— JI0BTa TOCTKOH(YTIKTHA pealuIiTallis Ta MmoJajiblia PeHTerpalis ATei;

-BIACYTHICTh B JCSKMX BUIIQJIKAX CBOEYACHOI TyYMaHITQpHOI Ta TICHUXOJIOTTYHOI
JIOTIOMOTH Ha MICI[SIX.

VY 3B’S3Ky 3 MM MM XOTUTM O 3ampoOINOHYBAaTH KUIbKa HANpPSIMKIB BUPIIIEHHS JaHUX
npobieMm, SIKi Ha Halll OIS, MpUBeau O 10 3HaYHOTO MOJIIMIIEHHS CTAaHOBUIIQ!

1) MOCHIINTH 3aX0/M TTOKAPAHHS 33 IOPYIICHHS MPaB JITeH;

2) axueHTyBaTH OCOOJIMBY yBary Ha BUKOpPIHEHHsS Oe3kapHOCTL, 00, SKIIO paHile
OJIHIEI0 3 TOJOBHHMX MpobieM Oyna BIICYTHICTh HOpMAaTUBHOI 0a3u, TO 3apa3 HEOOXITHO
JOKITaJaTH BCIX 3YCHJIIb IJIsi CBOEYACHOTO 1 IPABHIIBHOTO 1i 3aCTOCYBaHHS,

3) BUPOOHTH SIKICHI pe3y/lbTaTHBHI 3aXOAW INOA0 peadOimiraiiii Ta peiHTerpaiii aireii B
MOCTKOH(WIIKTHUH Tepiof;

4) npoBOAUTH OOOB’SA3KOBI BUXOBHI POOOTH ISl MIPOCTAFOYOTO MOKOJIHHS 3 METOO
MOJIINIIEHHS X TPaBOBOi KyJIbTYpH, MPUIICIVICHHS A0 HUX TyMaHHUX 1 TyXOBHUX IIIHHOCTEH,
a TaKoX MPaBOCBIIOMOCTI.

Tk y bOMY BHUIIQJIKy MU MOKEMO TOBOPHUTH PO MOBHOLIHHICTh il MDKHaPOIHOTO
npaBa B 00JIaCTi 3aXMCTy TpaB JIIOAWHU, Y TOMY YHCI W TpaB IUTHHHU I 4ac 30pOMHUX
KOH(TIKTIB.
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G. Tykhomyrova
K. Romanova

INTERNATIONAL LEGAL PROTECTION OF CHILDREN
IN ARMED CONFLICTS

The article deals with the problems of involving children in armed conflicts and issues
of their protection. The problems that children face during participation in hostilities have
been identified.

The realization of the rights of the child is a problem for all states. Nowadays, there is
no state where this problem has been completely solved. It is difficult to exercise all the rights
of the child in peacetime, but it is especially difficult to guarantee their exercise in times of
armed conflict. The child during armed conflicts becomes the main victim of hostilities and
terrorist acts. The armed conflict in Ukraine, which is lasting more than 5 years, and the
political and military events in the Chechen Republic, the Autonomous Province of Kosovo,
Afghanistan, Tajikistan, and South Ossetia, which show special vulnerability of children, are
a clear confirmation of the urgency of this topic. Therefore, international law provides
special forms of protection of children in hostilities.

Since children are considered a vulnerable part of the population, armed conflicts have
a tremendous impact on them. Children can be both victims of wars and their direct
participants as combatants (members of the armed forces), being forcibly involved in the
conflict. The military action of children-combatants in the world is an extremely hot topic due

30



ISSN 2226-3047 (print), ISSN 2518-1319 (online)
BICHUK MAPIYVIIOJIbCHKOT'O JIEPYKABHOI'O YHIBEPCUTETY
CEPISL: TIPABO, 2020, BUIL 20

to the constant armed conflict and the very low economic level. This is especially true in some
countries on the African continent (Somalia, Chad, Kenya), as well as in Afghanistan and
Irag. According to that fact, children do not have access to full-fledged upbringing and
education; they are easily influenced or deceived by adults. They also do not have the
opportunity to eat properly, which pushes them to take part in the armed conflict as soldiers,
because only in this way will they be able to feed themselves and their families. Children, who
are discriminated, including the discrimination on the grounds of gender, are most often
recruited. Participation in the armed forces provides them with food, clothing and protection
from such problems.

The problematic issue of the child's age, before which he can take part in armed
conflicts, has been studied. Violations against minors during armed conflicts are considered.
Examples from the judicial practice on the topic of research are described. The directions of
the solution of the considered problems are offered.

Key words: child, exploitation, child protection, armed conflict, minors, judicial
practice.
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O.M. Coxo.10B
3.1. Kanm

3MICT IIUBLJIBHO-TIPABOBOI OXOPOHU MAMHOBUX ITPAB BHYTPIIIIHHO
INEPEMIINEHUX OCIb

JlosedeHo, wo oxopoua npas HYMpIiUHbO NepeMiyeHUx ocio nosieae y HA0aHHi MaxKum
0c06am KOMNIEKCY 2apaumii w000 3a0e3neueHHs. MONCIUBOCMI BONOOIHHA MAa peanizayii
CBOIX npas, a makodic y MOJNCIUBOCMI 3axucmy npu ix nopywenui. IIpasogy oxopowy
MAUHOBUX Npas ma 3a0e3nedeHHs MONCIUBOCMI il 30TUCHEHHS PO32TAHYMO HA PI3HUX DIBHAX:
MIHCHAPOOHO-NPABOBOMY, HAYIOHANLHOMY I JoKaAbHOMY. OOIPYHMOBAHO MEEPOANCEHHS NPO
HeoOXIOHIiCMb 8UOLIEHHSI 080X HANPAMIE OXOPOHU MAUHOBUX NPA8 GHYMPIUHBLO NepeMiljeHUX
0Cih: BHYMPIUHL020 MA MINCHAPOOHO20. 3P0ONIEHO 8UCHOBOK, W0 OXOPOHA MAUHOBUX NPA8
BHYMPIUHLO Nepemiyyerux ocio 30IUCHIOEMbC Yy 080X NIOWUHAX: NYONYHIN (K elleMeHm
3a2anvbHoi cucmemu 3a0e3neueHHss NpasonopsoKy) ma npueamuii (K 3acib mexauizmy
3abe3neuenHsi il OXOPOHU NPA | 3AKOHHUX IHMepecie THIOUHU).

Knrwowuosi cnosa: snympiunvo nepemiweHi ocobu, npasa 6HYMpIiulHb0 NepemMiujeHux
0cib, MaliHo8I npasa, YUsiILHO-NPABOBA 0XOPOHA, CY0, CNAOKOEMeEYb, KPeOUumop, 3axucm.
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IlocranoBka mpobmemu. Ha cygacHOoMy erami JAepXKaBOTBOPEHHS B  YKpaiHi,
NPOBEJICHHS KOMIUIEKCY pedopM, OHOBJIGHHS ¥ TIPUCTOCYBAHHS OpPraHiB MICIICBOTO
CaMOBPSIYBaHHS 1O HOBHMX COIIAJIBHO-CKOHOMIYHUX 1 CYCIIUIBHHUX IPOIECIB TOCTPO IIOCTAE
NUTaHHS e(eKTUBHOIO 3a0e3MeueHHs OXOPOHM MAaWHOBUX IpPaB BHYTPIIHBO MEpEeMIlIEHUX
oci6 (mami — BIIO). Lle mutanHs moTpedye CHCTEMHOTO NOCTDKCHHS y IOPUIUYHIA HayIll,
sIKa BIIEpILE 3ITKHYIACh 3 MPOOJIEMOI0 3aXHCTy OKpeMoi rpymu ocid, KoTpi Oyiau BHUMYILEH1
MIrpyBaTu y BJIacHii KpaiHi HeoOXimqHiCTh BUBYEHHS 1€l TEMU TaKoX I1OB’S3aHa 3 BEJIHKOIO
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